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BACKGROUND:

At a recent meeting of the Charter Review Commission (“CRC”) meeting, two citizens
asked that the CRC establish a right of recall for School Board Members. At the request of
Member Matt Nye, the CRC asked for information regarding the recall of School Board
Members, and whether it was possible. In addition, Member Blaise Trettis has drafted a
proposal and submitted it for review.
Member Marie Rogerson also asked whether the County’s Constitutional Officers, including
the Sheriff, the Property Appraiser, the Tax Collector, the Supervisor of Elections, and the
Clerk of the Court, could be subject to recall.

SHORT ANSWER:

1)
Mr. Trettis has submitted a proposal to amend the charter by providing for the
recall of school board members. Is the proposal consistent with Florida law and the Florida
Constitution. According to a 1971 opinion of the Attorney General, it may not be
constitutional to provide in a county charter for the recall of a school board member. See
Analysis, Section II.D. below. Mr. Trettis is considering requesting an opinion of the
Attorney General. In addition, although it is a close question, the proposal may be
inconsistent with general law set forth in Section 100.361, Florida Statutes. This is based
on the implied preemption of the issue by the Florida Legislature. See Analysis, Section
II.C. below. See also Analysis, Section IV., below.
2)
Per Mr. Oliver: In Florida what offices are subject to recall? ANSWER: The
only offices specifically provided for recall by general law are charter county commissioner
and city council member. This is pursuant to Section 100.361, Florida Statutes. See
Analysis, Section II.A. below.
3)
Per Mr. Oliver: Who pays for a special election for recall or for filling a
vacancy after a successful recall of an official? ANSWER: Pursuant to Section 100.361,
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Florida Statutes, two separate petitions must be submitted for the recall of an official to be
placed on the ballot. According to general law, the cost of the determination of whether
eligible voters have signed each of the petitions is the responsibility of the party seeking
the recall. §100.361(2)(g) and (3)(e), Fla.Stat. The recall statute does not specify who has
the responsibility for paying for the recall election and the election to fill the vacancy. The
Supervisor of Elections has asked the County Attorney to provide her with information in
that regard, and we await further information in that regard. See Analysis, Section II.E.
below.
4)
Per Mr. Jenkins: Other than the County Charter, what other legal avenue is
available for recall in Florida? ANSWER: The only avenue available for recall is pursuant
to Section 100.361, Florida Statutes, a copy of which is attached. There is no other process
provided. Thus, the recall of school board members would have to be provided by act of
the Legislature. See Analysis, Section III., below.
5) Per Ms. Schmitt: Article 8 of the Charter provides for school board members to
be elected from single member districts. Is Article 8 legal? What can the County do and
not do with regard to school board? ANSWER: More likely than not, were this issue
submitted to a court of law, the court would find that the inclusion in the County Charter of
language providing for the election of school board members from single-member districts
is not consistent with the Florida Constitution or general law. See Analysis, Section II.D.
and III., below.
6) Per Mr. Trettis: What is the effect of a local bill presented by State Rep. Fine
regarding providing for single member school board electoral districts? ANSWER: The
legislation did not pass the Florida Legislature. As a result, the Charter’s Article 8 providing
for single-member School Board district elections appears inconsistent with general law.
See Analysis, Section II.D., below.
7) Per Mr. Trettis: May the County Charter provide for the recall of School Board
Members? ANSWER: The Trettis Recall Proposal appears inconsistent with the Florida
Constitution as provided by a 1971 Attorney General Opinion. See Analysis, Sections II.D.
and IV., below. A closer question is presented with regard to whether the proposal is
inconsistent with Section 100.361, Florida Statutes, pursuant to the concept of implied
preemption. See Analysis, Sections II.C. and IV., below. Additionally, certain provisions of
the Trettis Recall Proposal may not be invalid but do not track concepts in the Article IV,
Section 7 of the Florida Constitution and Section 100.361, Florida Statutes. See Analysis,
Sections II.D. and IV., below. 8) Per Ms. Rogerson: May the County Charter provide for
the recall of county constitutional officers such as sheriff, tax collector, supervisor of
elections, clerk of court, or property appraiser? ANSWER: More likely than not, a court of
law would determine that recall of the Sheriff, Tax Collector, Supervisor of Elections, Clerk
of Court, or Property Appraiser is not provided for by Florida law based on the concept of
implied preemption. See Analysis, Section V., below.
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ANALYSIS: I

Concept of Recall in the United States

The concept of recall first appeared in America in the laws for the General Court of the
Massachusetts Bay Colony in 1631. However, due to Alexander Hamilton’s efforts, the
concept was left out of the U.S. Constitution in 1787. Hamilton explained that it would make
an elected official "a slave to all the capricious humors among the people." 1
The leading state with recall provisions is California. Progressives included the concept in
the City of Los Angeles Charter in 1903, and it was used over the following years to recall
several councilmembers and the mayor for alleged ties with the mob. In 1908, Oregon
adopted the concept of recall, and in 1911, the concept was adopted in the state of
California. 2
II

Recall in Florida
A

Background

With regard to the recall of elected officials, the Florida Constitution contains no provisions
relating to recall. The Legislature has statutorily provided limited instances in which the
voters may recall an elected official. Unlike states such as California, where Governors3
have been subject to recall twice in the last 20 years which events have been extensively
reported in the national news media, 4 there is no right of recall of a Florida Governor, Lt.
Governor, member of the Cabinet, state legislator, school board member, or elected
member of a special district.

1

Spivak, Joshua, The Recall Law of Unintended Consequences, Washington Post (Oct. 9, 2003).

The concept was promoted by progressive Republican Governor Hiram Johnson, who later went
on to become a historically well-known member of the U.S. Senate from 1916 to 1945. See Hiram Johnson,
Wikipedia, en.wikipedia.org/wiki/Hiram_Johnson.

2

3

California Governor Gray Davis was recalled in 2003. The recall of Gavin Newsom in 2019 failed.

California governor recall election: Voters reject recall of Gavin Newsom, Washington Post (Sept.
14, 2019); Ballotpedia.org/Gavin_Newsom_recall, Governor_of_California_(2019-2021); Spivak, Joshua,
The Recall Law of Unintended Consequences, Washington Post (Oct. 9, 2003).

4
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Various cities started sporadically providing for recall of city council members, and
the Legislature in 1974, 5 decided to bring some type of uniformity to the process.
Section 100.361, Florida Statutes, was enacted at that time.6 Section 100.361(11)
provides:
(11) INTENT.—It is the intent of the Legislature that the recall
procedures provided in this act shall be uniform statewide.
Therefore, all municipal charter and special law provisions which are
contrary to the provisions of this act are hereby repealed to the
extent of this conflict.

B

The Florida Recall Statute

As noted above, the only provision in Florida law for recall elections is Section 100.361,
Florida Statutes. The statute specifies that it applies to the governing body of either a
charter county or a municipality. §100.361(1), Fla.Stat. 7 Furthermore, the statute is
intended to provide a uniform statewide process for recall, 8 and the statute automatically
applies to all municipalities and charter counties whether or not they have adopted recall
provisions in their charters or by ordinance. 9

5

§§1, 2, Chap. 74-130, Laws of Fla.

6

Id. The statute has been amended 14 times.
Section 100.361(1) provides

7

(1) APPLICATION; DEFINITION.—Any member of the governing body
of a municipality or charter county, hereinafter referred to in this section as
“municipality,” may be removed from office by the electors of the
municipality. When the official represents a district and is elected only by
electors residing in that district, only electors from that district are eligible
to sign the petition to recall that official and are entitled to vote in the recall
election. When the official represents a district and is elected at-large by
the electors of the municipality, all electors of the municipality are eligible
to sign the petition to recall that official and are entitled to vote in the recall
election. Where used in this section, the term “district” shall be construed
to mean the area or region of a municipality from which a member of the
governing body is elected by the electors from such area or region.
Members may be removed from office pursuant to the procedures
provided in this section. This method of removing members of the
governing body of a municipality is in addition to any other method
provided by state law.
8

§100.361(11), Fla.Stat.

§100.361(12), Fla.Stat. Prior to the time that this provision was adopted as a part of Section
100.361, Florida Statutes, an opinion of the Florida Attorney General, AGO 79-38, and an opinion of the
Florida Division of Elections, DE 78-48, had reached this conclusion.

9
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The process was intended to be difficult. Most importantly, recall is only permitted in one
of seven circumstances: Malfeasance; 10 Misfeasance; 11 Neglect of duty; Drunkenness;
Incompetence; Permanent inability to perform official duties; and Conviction of a felony
involving moral turpitude. 12 §100.361(2)(d), Fla.Stat. Consequently, the position that “I
don’t like the way an official is voting on various issues,” is not a basis in Florida to recall
someone. 13 The foregoing list of offenses are modeled after Article IV, Section7(a) of the
Florida Constitution, which provides the basis for suspension from office, as follows:
a) By executive order stating the grounds and filed with the
custodian of state records, the governor may suspend from office
any state officer not subject to impeachment, any officer of the
militia not in the active service of the United States, or any county
officer, for malfeasance, misfeasance, neglect of duty,
drunkenness, incompetence, permanent inability to perform
official duties, or commission of a felony, and may fill the office by
appointment for the period of suspension. The suspended officer
may at any time before removal be reinstated by the governor.
(emphasis supplied).
To undertake a recall in Florida one must prepare a petition listing a circumstance meeting
one of the seven basis for recall. The petitioner must obtain the signatures in the jurisdiction
of the person to be recalled. For example, “[i]n a municipality or district of 25,000 or more
registered electors, the petition shall be signed by at least 1,000 electors or by 5 percent of
the total number of registered electors of the municipality or district as of the preceding
municipal election, whichever is greater.” §100.361(2)(b), Fla.Stat. All of the signatures

“Malfeasance” is defined as a “wrongful, unlawful, or dishonest act.” See Black’s Law Dictionary
at 1100 (10th ed. Thomason Reuters 2014).
10

“Misfeasance” is defined as a “lawful act performed in a wrongful manner.” See Black’s Law
Dictionary at 1151 (10th ed. Thomason Reuters 2014).
11

12
“Moral turpitude” is defined as a “[c]onduct that is contrary to justice, honesty, or morality, esp. an
act that demonstrates depravity.” See Black’s Law Dictionary at 1163 (10th ed. Thomson Reuters 2014).
Florida courts have defined moral turpitude as “the idea of inherent baseness or depravity in the private
social relations or duties owed by man to man or by man to society.” Florida courts have specifically held
that manslaughter by culpable negligence is a crime of moral turpitude. The courts have also found
bookmaking to be a crime of moral turpitude. The courts have determined that a physician selling bogus
diplomas and licenses committed a crime of moral turpitude. However, certain crimes, such as possession
of a controlled substance have been held not to be a crime of moral turpitude. Scott Harris, Attorneys at
Law at www.scott-harris.com/articles/what-is-moral-turpitude/.

Of course, an artful petitioner could probably find a way to classify a voting record as some type of
malfeasance.
13
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must be collected within 30 days. Id. The signatures are then verified by the county
supervisor of elections.
If the requisite number of signatures are found to exist, the person to be recalled has the
right to prepare a response to the charges not exceeding 200 words. §100.361(3)(a),
Fla.Stat. The 200 word statement is attached to petitions to recall, including the charges
made earlier, and it is circulated with the requirement to secure new signatures by 15% of
the electorate. §100.361(3)(c), Fla.Stat. This second petition with new signatures is then
verified by the county supervisor of elections.
Once verification by the county supervisor of elections affirms that 15% of the electorate
has signed the second petition, the chief judge of the circuit court then fixes a date for a
recall election. §100.361(4), Fla.Stat. If the recall is successful, candidates must run at
large to fill the vacancy of the person recalled for the remainder of the recalled person’s
term. §100.361(6), Fla.Stat. This could hypothetically be a large number of individuals. 14
Anecdotally, my observation of most recall elections is that they sometimes become quite
vicious. Additionally, one of the favorite techniques of individuals defending against a recall
is to file some type of lawsuit to throw a wrench in recall. 15

C

The Concept of Preemption

The statute is attached for your consideration, and as one can instantly see, the process
is set forth in almost excruciating detail. As you are aware, the Florida Constitution
provides that state law is superior to and in the event of conflict trumps local ordinances
and charter provisions. 16 However, what happens when a local ordinance or charter
For example, in the election to succeed California Governor Gavin Newsom, nine Democrats and
24 Republicans ran to fill the vacancy. It mattered not, since the vote to recall Governor Newsom was
unsuccessful. Spivak, Joshua, The Recall Law of Unintended Consequences, Washington Post (Oct. 9,
2003).
14

See, e.g., Sanchez v. Lopez, 219 So.3d 156 (Fla. 3d 2017)(Sweetwater); In re Koretsky, 541 So.2d
1362 (Fla. 4th DCA 1989)(Pembroke Park); Moultrie v. Davis, 498 So.2d 993 (Fla. 4th DCA 1986)(Riviera
Beach). These are all appellate decisions, and there are numerous decisions of trial courts regarding
recalls which have not been appealed.
15

16

Art. VIII, §1(f), Fla. Const. of 1968, provides:
(f) NON-CHARTER GOVERNMENT. Counties not operating under
county charters shall have such power of self-government as is provided
by general or special law. The board of county commissioners of a county
not operating under a charter may enact, in a manner prescribed by
general law, county ordinances not inconsistent with general or special
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provision attempts to legislate in an area upon which the Florida Legislature has already
legislated but the local ordinance or charter provision is not actually inconsistent with the
state law? This is a complicated area of law.
One aspect of this complex area of law is the concept of preemption. Sometimes the
Florida statute is so extensive that the entire subject is said to be preempted by the
Legislature, notwithstanding the fact that the statute does not expressly provide that it
preempts local ordinances or charter provisions. As explained in Tallahassee Memorial
Regional Medical Center v. Tallahassee Medical Center, Inc., 681 So.2d 826 (Fla. 1st DCA
1996), 17 there two ways in which a local government ordinance or charter provision may
be found to be inconsistent with state law. The first method is when the Legislature has
specifically preempted a particular subject area of regulation by language in a state law
that states the local ordinances or charter provisions are not permitted. See Speer v.
Olson, 367 So.2d 207 (Fla. 1978). This is known as “express preemption” of the subject
area by the Legislature. See Santa Rosa County v. Gulf Power Co., 635 So.2d 96, 101
(Fla. 1st DCA 1994). The second method is by a concept known as “implied preemption.”
Id. 18 In Tallahassee Memorial Regional Medical Center, the court noted that “implied
preemption” is a difficult concept, because the resulting preemption is not specifically and
expressly set forth in the state statute. “Implied preemption” is “found to exist only in cases
where the legislative scheme is so pervasive as to evidence an intent to preempt the
particular area, and where strong public policy reasons exist for finding such an area to be
preempted by the Legislature.” Tallahassee Memorial Regional Medical Center, at 831. 19
According to the court, the scope of the “implied preemption” should be limited to the
specific area where the Legislature has expressed their will to be the sole regulator, Id.,
citing St. Johns County v. Northeast Builders Ass’n, 583 So.2d 635 (Fla. 1991). The
law, but an ordinance in conflict with a municipal ordinance shall not be
effective within the municipality to the extent of such conflict.
(emphasis supplied).
The Tallahassee Regional Medical Center decision was penned by Judge Jim Wolf. Judge Wolf
has a strong background in local law having served as General Counsel for the Florida League of Cities
and as City Attorney for the City of West Palm Beach.
17

Accord Sarasota Alliance for Fair Elections v. Browning, 28 So.3d 880 (Fla. 2010). While not
relevant to discussion of this situation, the Florida Supreme Court has actually gone somewhat further by
noting the difference between implied field preemption and implied conflict preemption. West Florida
Regional Medical Center v. See, 79 So.3d 1 (Fla. 2012).
18

Accord D’Agastino v. City of Miami, 220 So.3d 410 (Fla. 2017). “Implied preemption” occurs when
the state legislative scheme is pervasive and the local legislation would present a danger of conflict with
that pervasive scheme. In other words, preemption is implied when the legislative scheme is so pervasive
as to virtually evidence an intent to preempt the particular area or field of operation, and where strong
public policy reasons exist for finding such an area or field to be preempted by the Legislature. Thus,
preemption does not require explicit words so long as it is clear from the language utilized that the
Legislature has clearly preempted local regulation of the subject.
19
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difficulty, of course, is determining how far the implied preemption of the Legislature is
intended to sweep. Arguably, a conservative reading of the state law on recall suggests
that the Legislature intended to preempt the issue of recall in municipalities and charter
counties. Consequently, a county is not permitted to legislate in the area of the area of
recall, which would include the recall of school board members. One reason in support of
this reading is the title to Section 100.361, Florida Statutes, which is “municipal recall.” As
provided in the statute, the term “municipality” also applies to charter counties.
§100.361(1), Fla.Stat. 20 The sweep of this statute is arguably sufficiently broad to evince
a legislative intent that any other type of recall for other officials, other than county
commissioners and city council members, is impliedly preempted to State. As a result,
only the Legislature could permit the recall of school board officials.
A second reason in support of this reading it set forth in Section 100.361(11), Florida
Statutes, which is the statutory provision for recall. That sub-section provides that the
legislative intent was to provide for a statewide uniform system for recall. This provision
also repeals any charter provisions which are contrary to the statute. Sub-section (11)
provides:
(11) INTENT.—It is the intent of the Legislature that the recall
procedures provided in this act shall be uniform statewide.
Therefore, all municipal charter and special law provisions
which are contrary to the provisions of this act are hereby
repealed to the extent of this conflict.
Consequently, it is my conclusion that, although it is a close question, if the issue of recall
of a school board member as permitted by a Brevard County Charter provision was to be
submitted to a court of law, the court would more likely than not, find that the subject of
recall is impliedly preempted to the Florida Legislature by Section 100.361, Florida
Statutes.

DThe Position of the Florida Attorney General; A Constitutional Analysis

Although there is little law dealing with this subject, an older opinion of the Florida Attorney
General supports a reading of the Florida constitutional provisions regarding counties and
charter government as not permitting county charters to regulate the school system. In AGO
71-109, the Attorney General discussed the history of the relationship between counties
and school boards. The Attorney General stated that the “public school system has

A title of a statute is helpful in construing a statute. Foley v. State, 50 So.2d 179 (Fla. 1951);
Fajardo v. State, 805 So.2d 961 (Fla. 2d DCA 2001), rev. dismissed, 828 So.2d 391 (Fla. 2002). Courts
may look to the title of a statute for resolution of doubt about a statute's meaning and sweep. AlmendarezTorres v. U.S., 118 S.Ct. 1219 (1998).
20
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traditionally been required to be operated and controlled independently of the regular
county government.” In that regard, Blake v. City of Tampa, 156 So. 97, 100 (Fla. 1934),
held that school property and the county school fund are held by the school board "for the
use of the state, to carry on the state's constitutional system of public schools. . . ", not for
the operation of county government. Further, the decision of a school board with regard to
the school tax millage is not reviewable by a county commission or a property appraiser.
State v. Board of Public Instruction for Dade County, 170 So. 602 (Fla. 1936). A school
board has the sole duty and responsibility for establishing attendance areas and providing
for transportation of school children in the county, not a county commission. Burdeshaw v.
Vassar, 24 So.2d 364 (Fla. 1946).
The Attorney General found that “[i]n the light of this historical background, it seems clear
that the ‘home rule’ powers· delegated to a county by Art. VIII of the 1968 State Const., as
implemented by §125.65, F. S., . . ., would not include any power or authority with respect
to the free public school system in this state.” (emphasis supplied). The Attorney General
stated that “[i]t is an indispensable element of all ‘home rule’ constitutional provisions that
the power to legislate locally shall be confined to local affairs. See 37 Am.Jur., Municipal
Corporations, §106, p. 715. A ‘home rule’ constitutional provision effects a redistribution of
existing governmental powers but does not enlarge the functions of government.”

Considering that concept,

the operation of the free public school system has never been a
function of county government in this state; and it is now expressly
dissociated from county government by the provisions of the 1968
Constitution referred to above. Nor has the operation of the state's
free public school system ever been considered a ‘local affair.’ . .
.[t]he . . . 1968 Constitution contemplates a ‘uniform system of free
public schools" in this state. . . . §1, Art. IX, State Const., 1968. . . .
In these circumstances it is abundantly clear that a county
government has nothing whatsoever to do with the administration of
the free public school system in this' state, as provided for by Art. IX
of the 1968 State Constitution, Ch. 230, F. S. [now chap. 1000 et
seq., F.S.], and other applicable provisions of law. Not being a
function of county government, the delegation or "redistribution" of
sovereign powers made by §1, Art. VIII, State Canst., 1968, was not
intended to and did not confer upon the counties any "home rule"
powers in this respect. It necessarily follows that a home rule
charter' may not validly deal with this subject.
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AGO 71-109. Although Attorney General’s opinions are not binding on a Florida court,
they are considered to be persuasive in establishing statutory and constitutional law.
Hardee County v. FINR II, Inc., 221 So.3d 1162, 1166 (Fla. 2017). 21
In consideration of the foregoing, a review of each of the 19 charter county charters
indicates that only one of them regulates school districts, namely Brevard County. Art. 8,
Brevard County Charter. The Brevard County Charter provides that school board members
shall be elected from single-member. This is counter to Section 1001.361, Florida Statutes,
which provides for election countywide of school board members.22 In 2022, the Florida
Legislature considered legislation that would specifically provide for Brevard County School
Board Member election by district. 23 However, the legislation was not adopted by the
Legislature.24
E Who Pays for a Recall Election?

21
In AGO 90-63, relating to the Pal-Mar Water Control District, the Attorney General was asked whether
members of the district board, who are elected and are referred to as “supervisors,” could be recalled. The
Attorney General concluded that “[i]n the absence of a statute authorizing the recall of a supervisor of a water
control district, the landowners of such a district are not authorized to establish procedures for the recall of a
supervisor.”
22

Section 1001.361, Florida Statutes, provides:
1001.361 Election of board by districtwide vote.—Notwithstanding any
provision of local law or any county charter, the election of members of the
district school board shall be by vote of the qualified electors of the entire
district in a nonpartisan election as provided in chapter 105. Each
candidate for district school board member shall, at the time she or he
qualifies, be a resident of the district school board member residence area
from which the candidate seeks election. Each candidate who qualifies to
have her or his name placed on the ballot shall be listed according to the
district school board member residence area in which she or he resides.
Each qualified elector of the district shall be entitled to vote for one
candidate from each district school board member residence area. The
candidate from each district school board member residence area who
receives the highest number of votes in the general election shall be
elected to the district school board.

(emphasis supplied). This statute was adopted in 2007. See Chap. 2002-387, Laws of Fla. The Charter’s
Article 8 was adopted by the voters in 1998.
23

See §(2), CS/HB-531 by State Rep. Randy Fine. This local bill includes the following language:
It is the express intent of the Legislature for each member of the board of
the Brevard County School District to be elected only by vote of the
qualified electors in that member's individual district and not by general
vote of all electors in the county as required by s. 1001.361, Florida
Statutes, or any successor statute.

24See

CS/HB-531, Florida Senate, https://m.flsenate.gov
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In the case of recall elections brought pursuant to Section 100.361, Florida Statutes,
regarding charter county commissioners and city councilmembers, the statute requires two
recall petitions to be submitted after execution by affected electors. The petition signatures
are verified by the Supervisor of Elections, and Section100.361(2)(g) and (3)(e), Florida
Statutes, provides that the signatures on both sets of petitions are verified at the cost of the
petitioner. 25 With regard to the cost of the actual election, the statute is silent with regard to
who pays for the actual election. As a result, I have asked the Supervisor of Elections who
pays for the election. Ms. Scott has advised that neither the County nor a municipality in
the county has been the subject of a recall election during her term. As a result, she has
posed the question to the County Attorney. 26 We await the County Attorney’s resolution of
this issue.

IIIWhat Avenues are Available For the Removal of a School Board Members?

Mr. Jenkins has asked if there is no vehicle for recall of a School Board Member, what other
avenues are available to remove a School Board Member? In the case of a county
commissioner who is to be suspended from office, Florida law provides a vehicle by which
the Governor may suspend so-called “county officers” and the reasons for which removal
my occur. See §§112.50 and112.51. Fla.Stat. 27 The basis for suspension is one of several
grounds, including malfeasance, misfeasance, neglect of duty, habitual drunkenness,
incompetence, or permanent inability to perform official duties. These statutes provide a
method of suspension for “county officers” who are not covered for suspension purposes
by Article IV, Section 7 of the Florida Constitution.
However, in the case of a School Board Member, the Supreme Court has advised that
these statutes are not applicable to the suspension of a School Board Member,
notwithstanding that School Board Members have been referred to in the past in some
cases as “county officers.” Such an act of suspension, according to the Court, must be
conducted pursuant to and is authorized pursuant to the authority of Article IV, Section 7 of
the Florida Constitution. In re Advisory Opinion to the Governor, 626 So.2d 684 (Fla.
1993). 28 The basis for removal is one of several grounds, including malfeasance,
25
While the recall statute requires that a verification of a signatory is conducted at a rate of 10 cents
per name, Section 99.097, Florida Statutes, provides a methodology by which a random spot check of
signatures may be conducted by the Supervisor of Elections.

E-mail correspondence from Lori Scott, Brevard County Supervisor of Elections to Brevard
County Attorney Abigail Jorandby (Feb. 28, 2022).
26

As set forth in the statutes, removal or suspension is authorized pursuant to grounds of
malfeasance, misfeasance, neglect of duty, habitual drunkenness, incompetence, or permanent inability
to perform official duties.
28
There is a provision in Florida Statutes, Section 112.51, Florida Statutes, that provides for the
suspension of “county officers.” The Supreme Court has concluded that this statute is not applicable to
School Board Members, and that the process for removal is directly under the Constitution.
27
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misfeasance, neglect of duty, habitual drunkenness, incompetence, permanent inability to
perform official duties, or commission of a felony.
Hopefully, this responds to your question, but there is a major point here. Although School
Board Members, County Commissioners, the Sheriff, the tax collector, the Supervisor of
Elections, the Property Appraiser, and the Clerk of Court are all referred to as “county
officers” by various provisions of law and cases, the statutes and the Constitution draw a
distinction as to how each of these positions is treated with regard to suspension from
office. Likewise, it would seem that this same distinction should apply to the recall of
“county officers” and that perhaps that is inherent in the purview of the recall statute, Section
100.361.

IVThe Trettis Recall Proposal

The Trettis Recall Proposal is substantially modeled after Section 100.361, Florida
Statutes, providing for the recall of charter county commissioners and city council members.
The Trettis Recall Proposal differs from Section 100.361, Florida Statutes, in a few key
instances, as follows:
1)
Recall may only occur if the electors in the school board district accomplish
the recall. While this mirrors the single-member district concept inherent in Article 8 of the
Charter, there is some question as to the legality of having single member districts,
especially given that Rep. Fine’s legislation so providing did not pass the Legislature in the
2022 Session.
2) Section 100.361(2)(d), Florida Statutes, provides for the grounds for recall as
including Malfeasance; Misfeasance; Neglect of duty; Drunkenness; Incompetence;
Permanent inability to perform official duties; and Conviction of a felony involving moral
turpitude. The Trettis Recall Proposal lists the grounds for recall as including Malfeasance
and casting 3 votes on motions at any School Board meeting.
As a result, the Trettis Recall Proposal is inconsistent with the Florida Constitution based
on the Attorney General’s 1971 opinion recounted above. The Trettis Recall Proposal may
be inconsistent with Section 100.361, Florida Statutes, based on the concept of implied
preemption. Also, the grounds for recall set forth in Section (2)(d) of the Trettis Recall
Proposal are inconsistent with concepts set forth Section 100.361(2)(d), Florida Statutes,
and Article IV, Section 7 of the Florida Constitution, as discussed above in Analysis Section
II.D, supra.

VRecall of County Constitutional Officers

The final question presented is whether a county charter can legally provide for the recall
of constitutional officers, including the Sheriff, Tax Collector, Property Appraiser,
Supervisor of Elections, and Clerk of the Circuit Court. Section 5.2 of the currently
effective Brevard County Charter provides that the county commissioners are subject
to recall as
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provided by general law. 29 This section also provides that “any elected County officer
named in Section 4.2 of . . . [the] Charter may be recalled in the manner provided by general
law for removal of a County Commissioner of a charter county.”
When Section 4.2 was originally adopted in 1994, Section 4.2 specifically listed the Sheriff,
Property Appraiser, Tax Collector, Clerk of the Circuit Court, and Supervisor of Elections.
In 2010, an amendment to the Charter moved those named individuals to Section 4.1.1,
but the reference in Section 4.2 in Section 5.2 was not corrected. Thus, the Charter in
effect today is worded as follows:
Sec. 5.2. - Recall.
The County Commissioners shall be subject to recall as provided
by general law. Any elected County officer named in Section 4.2 of
this Charter may be recalled in the manner provided by general law
for removal of a County Commissioner of a charter county. A
successor to the unexpired term of any recalled commissioner or
elected County officer shall be elected in the manner provided by
general law for filling of vacancies in office after recall in charter
counties.
Sec. 4.1.1. - Election and compensation.
The Sheriff, Property Appraiser, Tax Collector, Clerk of the Circuit
Court, and Supervisor of Elections shall be elected and
compensated in the manner provided by law for such officers in
noncharter counties.
Sec. 4.2. - Departments headed by elected officers.
The departments of County Government headed by elected officers
enumerated in this section are not subject to the supervision of the
County Manager.
Consequently, assuming the position of Sheriff, Property Appraiser, Tax Collector, Clerk
of the Circuit Court, and Supervisor of Elections may be legally subjected to a recall
election, there is an obvious, though likely unintended glitch in the reference to Section
4.2 of the Charter in Section 5.2.
Article VIII, Section 1. (d) of the Florida Constitution of 1968 was amended by the electorate
in 2018 to significantly narrow the ability of county charters to legislate with regard to county
constitutional officers, such as the Sheriff, Property Appraiser, Tax Collector, Clerk of the
Circuit Court, and Supervisor of Elections. The revised section provides:

29

The general law provision, as discussed above, is Section 100.361, Florida Statutes.
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SECTION 1. Counties.— ***
(d) COUNTY OFFICERS. There shall be elected by the electors of each
county, for terms of four years, a sheriff, a tax collector, a property appraiser,
a supervisor of elections, and a clerk of the circuit court. Unless otherwise
provided by special law approved by vote of the electors or pursuant to Article
V, section 16, the clerk of the circuit court shall be ex officio clerk of the board
of county commissioners, auditor, recorder and custodian of all county funds.
Notwithstanding subsection 6(e) of this article, a county charter may not
abolish the office of a sheriff, a tax collector, a property appraiser, a
supervisor of elections, or a clerk of the circuit court; transfer the duties of
those officers to another officer or office; change the length of the four-year
term of office; or establish any manner of selection other than by election by
the electors of the county.
(emphasis supplied). Notwithstanding the foregoing, the recall of constitutional officers
does not appear to be prohibited by Article VIII, Section 1(d).
A review of the charters in the 19 counties that have adopted charter government, reveals
that three of the counties provide for the recall of constitutional officers, including
Columbia, 30 Duval, 31 and Sarasota. 32
Consequently, the question whether recall of the Sheriff, Property Appraiser, Tax
Collector, Clerk of the Circuit Court, and Supervisor of Elections may be provided by the
Charter appears to turn on the concept of implied preemption as discussed above.
As noted above, the title of Section 100.361, Florida Statutes is “municipal recall.” As
described in the statute that includes charter county commissioners and city council
members and no others. Additionally, the intent of the recall statute is to provide a uniform
method applicable statewide, as set forth in Section 100.361(11), Florida Statutes. 33
Consequently, it is my conclusion that, although it is a close question, if the issue of recall
of a the Sheriff, Property Appraiser, Tax Collector, Clerk of the Circuit Court, or the
Supervisor of Elections as permitted by a Brevard County Charter provision was to be
30

See §3.2, Columbia County Charter.

31

See §15.01, City of Jacksonville Charter.

See §6.3, Sarasota County Charter.
That sub-section provides that the legislative intent was to provide for a statewide uniform system
for recall. This provision also repeals any charter provisions which are contrary to the statute. Sub-section
(11) provides:
32
33

(11) INTENT.—It is the intent of the Legislature that the recall procedures provided in this
act shall be uniform statewide. Therefore, all municipal charter and special law provisions
which are contrary to the provisions of this act are hereby repealed to the extent of this
conflict.
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submitted to a court of law, the court would more likely than not, find that the subject of
recall is impliedly preempted to the Florida Legislature by Section 100.361, Florida
Statutes, and that recall of the Sheriff, Property Appraiser, Tax Collector, Clerk of the
Circuit Court, or the Supervisor of Elections. Is not permitted.

PRG/mb

Florida Recall Statute
100.361

Municipal recall.—

(1) APPLICATION; DEFINITION.—Any member of the governing body of a
municipality or charter county, hereinafter referred to in this section as “municipality,” may
be removed from office by the electors of the municipality. When the official represents a
district and is elected only by electors residing in that district, only electors from that
district are eligible to sign the petition to recall that official and are entitled to vote in the
recall election. When the official represents a district and is elected at-large by the electors
of the municipality, all electors of the municipality are eligible to sign the petition to recall
that official and are entitled to vote in the recall election. Where used in this section, the
term “district” shall be construed to mean the area or region of a municipality from which
a member of the governing body is elected by the electors from such area or region.
Members may be removed from office pursuant to the procedures provided in this section.
This method of removing members of the governing body of a municipality is in addition
to any other method provided by state law.
(2) RECALL PETITION.—
(a) Petition content.—A petition shall contain the name of the person
sought to be recalled and a statement of grounds for recall. The statement of grounds
may not exceed 200 words, and the stated grounds are limited solely to those specified
in paragraph (d). If more than one member of the governing body is sought to be recalled,
whether such member is elected by the electors of a district or by the electors of the
municipality at-large, a separate recall petition shall be prepared for each member sought
to be recalled. Upon request, the content of a petition should be, but is not required to be,
provided by the proponent in alternative formats.
(b) Requisite signatures.—
1. In a municipality or district of fewer than 500 electors, the petition
shall be signed by at least 50 electors or by 10 percent of the total number of registered
electors of the municipality or district as of the preceding municipal election, whichever is
greater.
2. In a municipality or district of 500 or more but fewer than 2,000
registered electors, the petition shall be signed by at least 100 electors or by 10 percent
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of the total number of registered electors of the municipality or district as of the preceding
municipal election, whichever is greater.
3. In a municipality or district of 2,000 or more but fewer than 5,000
registered electors, the petition shall be signed by at least 250 electors or by 10 percent
of the total number of registered electors of the municipality or district as of the preceding
municipal election, whichever is greater.
4. In a municipality or district of 5,000 or more but fewer than
10,000 registered electors, the petition shall be signed by at least 500 electors or by 10
percent of the total number of registered electors of the municipality or district as of the
preceding municipal election, whichever is greater.
5. In a municipality or district of 10,000 or more but fewer than
25,000 registered electors, the petition shall be signed by at least 1,000 electors or by 10
percent of the total number of registered electors of the municipality or district as of the
preceding municipal election, whichever is greater.
6. In a municipality or district of 25,000 or more registered electors,
the petition shall be signed by at least 1,000 electors or by 5 percent of the total number
of registered electors of the municipality or district as of the preceding municipal election,
whichever is greater.
All signatures shall be obtained, as provided in paragraph (e), within a period of 30 days,
and all signed and dated petition forms shall be filed at the same time, no later than 30
days after the date on which the first signature is obtained on the petition.
(c) Recall committee.—Electors of the municipality or district making
charges contained in the statement of grounds for recall, as well as those signing the
recall petition, shall be designated as the recall committee. A specific person shall be
designated in the petition as chair of the committee, and this person shall act for the
committee. The recall committee and the officer being recalled are subject to the
provisions of chapter 106.
(d) Grounds for recall.—The grounds for removal of elected municipal
officials shall, for the purposes of this act, be limited to the following and must be
contained in the petition:
1. Malfeasance;
2. Misfeasance;
3. Neglect of duty;
4. Drunkenness;
5. Incompetence;
6. Permanent inability to perform official duties; and
7. Conviction of a felony involving moral turpitude.
(e) Signature process.—Only electors of the municipality or district are
eligible to sign the petition. Each elector signing a petition shall sign and date his or her
name in ink or indelible pencil. Each petition shall contain appropriate lines for each
elector’s original signature, printed name, street address, city, county, voter registration
number or date of birth, and date signed. The form shall also contain lines for an oath, to
be executed by a witness who is to verify the fact that the witness saw each person sign

MIAMI I FT. LAUDERDALE I BOCA RATON I TAMPA I WSH-LAW.COM

Chairman and Members of the
Charter Review Commission
March 13, 2022
Page 17 of 20
the counterpart of the petition, that each signature appearing thereon is the genuine
signature of the person it purports to be, and that the petition was signed in the presence
of the witness on the date indicated.
(f) Filing of signed petitions.—All signed petition forms shall be filed at the
same time, no later than 30 days after the date on which the first signature is obtained on
the petition. The person designated as chair of the committee shall file the signed petition
forms with the auditor or clerk of the municipality or charter county, or his or her
equivalent, hereinafter referred to as “clerk.” The petition may not be amended after it is
filed with the clerk.
(g) Verification of signatures.—
1. Immediately after the filing of the petition forms, the clerk shall
submit such forms to the county supervisor of elections. No more than 30 days after the
date on which all petition forms are submitted to the supervisor by the clerk, the supervisor
shall promptly verify the signatures in accordance with s. 99.097, and determine whether
the requisite number of valid signatures has been obtained for the petition. The committee
seeking verification of the signatures shall pay in advance to the supervisor the sum of
10 cents for each signature checked or the actual cost of checking such signatures,
whichever is less.
2. Upon filing with the clerk, the petition and all subsequent papers
or forms required or permitted to be filed with the clerk in connection with this section
must, upon request, be made available in alternative formats by the clerk.
3. If the supervisor determines that the petition does not contain the
requisite number of verified and valid signatures, the clerk shall, upon receipt of such
written determination, so certify to the governing body of the municipality or charter county
and file the petition without taking further action, and the matter shall be at an end. No
additional names may be added to the petition, and the petition shall not be used in any
other proceeding.
4. If the supervisor determines that the petition has the requisite
number of verified and valid signatures, then the procedures outlined in subsection (3)
must be followed.
(3) RECALL PETITION AND DEFENSE.—
(a) Notice.—Upon receipt of a written determination that the requisite
number of signatures has been obtained, the clerk shall at once serve upon the person
sought to be recalled a certified copy of the petition. Within 5 days after service, the
person sought to be recalled may file with the clerk a defensive statement of not more
than 200 words.
(b) Content and preparation.—Within 5 days after the date of receipt of
the defensive statement or after the last date a defensive statement could have been
filed, the clerk shall prepare a document entitled “Recall Petition and Defense.” The
“Recall Petition and Defense” shall consist of the recall petition, including copies of the
originally signed petitions and counterparts. The “Recall Petition and Defense” must
contain lines which conform to the provisions of paragraph (2)(e), and the defensive
statement or, if no defensive statement has been filed, a statement to that effect. The
clerk shall make copies of the “Recall Petition and Defense” which are sufficient to carry
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the signatures of 30 percent of the registered electors. Immediately after preparing and
making sufficient copies of the “Recall Petition and Defense,” the clerk shall deliver the
copies to the person designated as chair of the committee and take his or her receipt
therefor.
(c) Requisite signatures.—Upon receipt of the “Recall Petition and
Defense,” the committee may circulate them to obtain the signatures of 15 percent of the
electors. All signatures shall be obtained and all signed petition forms filed with the clerk
no later than 60 days after delivery of the “Recall Petition and Defense” to the chair of the
committee.
(d) Signed petitions; request for striking name.—The clerk shall assemble
all signed petitions, check to see that each petition is properly verified by the oath of a
witness, and submit such petitions to the county supervisor of elections. Any elector who
signs a recall petition has the right to demand in writing that his or her name be stricken
from the petition. A written demand signed by the elector shall be filed with the clerk, and,
upon receipt of the demand, the clerk shall strike the name of the elector from the petition
and place his or her initials to the side of the signature stricken. However, a signature
may not be stricken after the clerk has delivered the “Recall Petition and Defense” to the
supervisor for verification of the signatures.
(e) Verification of signatures.—Within 30 days after receipt of the signed
“Recall Petition and Defense,” the supervisor shall determine the number of valid
signatures, purge the names withdrawn, and certify whether 15 percent of the qualified
electors of the municipality have signed the petitions. The supervisor shall be paid by the
persons or committee seeking verification the sum of 10 cents for each name checked.
(f) Reporting.—If the supervisor determines that the requisite number of
signatures has not been obtained, the clerk shall, upon receipt of such written
determination, certify such determination to the governing body and retain the petitions.
The proceedings shall be terminated, and the petitions shall not again be used. If the
supervisor determines that at least 15 percent of the qualified electors signed the petition,
the clerk shall, immediately upon receipt of such written determination, serve notice of
that determination upon the person sought to be recalled and deliver to the governing
body a certificate as to the percentage of qualified electors who signed.
(4) RECALL ELECTION.—If the person designated in the petition files with the
clerk, within 5 days after the last-mentioned notice, his or her written resignation, the clerk
shall at once notify the governing body of that fact, and the resignation shall be
irrevocable. The governing body shall then proceed to fill the vacancy according to the
provisions of the appropriate law. In the absence of a resignation, the chief judge of the
judicial circuit in which the municipality is located shall fix a day for holding a recall election
for the removal of those not resigning. Any such election shall be held not less than 30
days or more than 60 days after the expiration of the 5-day period last-mentioned and at
the same time as any other general or special election held within the period; but if no
such election is to be held within that period, the judge shall call a special recall election
to be held within the period aforesaid.
(5) BALLOTS.—The ballots at the recall election shall conform to the following:
With respect to each person whose removal is sought, the question shall be submitted:
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“Shall be removed from the office of by recall?” Immediately following each question
there shall be printed on the ballots the two propositions in the order here set forth:
“ (name of person) should be removed from office.”
“ (name of person) should not be removed from office.”
(6) FILLING OF VACANCIES; SPECIAL ELECTIONS.—
(a) If an election is held for the recall of members elected only at-large,
candidates to succeed them for the unexpired terms shall be voted upon at the same
election and shall be elected in the same manner as provided by the appropriate law for
the election of candidates at general elections. Candidates shall not be elected to
succeed any particular member. If only one member is removed, the candidate receiving
the highest number of votes shall be declared elected to fill the vacancy. If more than
one member is removed, candidates equal in number to the number of members removed
shall be declared elected to fill the vacancies; and, among the successful candidates,
those receiving the greatest number of votes shall be declared elected for the longest
terms. Cases of ties, and all other matters not herein specially provided for, shall be
determined by the rules governing elections generally.
(b) If an election is held for the recall of members elected only from
districts, candidates to succeed them for the unexpired terms shall be voted upon at a
special election called by the chief judge of the judicial circuit in which the districts are
located not less than 30 days or more than 60 days after the expiration of the recall
election. The qualifying period, for purposes of this section, shall be established by the
chief judge of the judicial circuit after consultation with the clerk. Any candidate seeking
election to fill the unexpired term of a recalled district municipal official shall reside in the
district represented by the recalled official and qualify for office in the manner required by
law. Each candidate receiving the highest number of votes for each office in the special
district recall election shall be declared elected to fill the unexpired term of the recalled
official. Candidates seeking election to fill a vacancy created by the removal of a municipal
official shall be subject to the provisions of chapter 106.
(c) When an election is held for the recall of members of the governing
body composed of both members elected at-large and from districts, candidates to
succeed them for the unexpired terms shall be voted upon at a special election as
provided in paragraph (b).
(d) However, in any recall election held pursuant to paragraph (b) or
paragraph (c), if only one member is voted to be removed from office, the vacancy created
by the recall shall be filled by the governing body according to the provisions of the
appropriate law for filling vacancies.
(7) EFFECT OF RESIGNATIONS.—If the member of the governing body being
recalled resigns from office prior to the recall election, the remaining members shall fill
the vacancy created according to the appropriate law for filling vacancies. If all of the
members of the governing body are sought to be recalled and all of the members resign
prior to the recall election, the recall election shall be canceled, and a special election
shall be called to fill the unexpired terms of the resigning members. If all of the members
of the governing body are sought to be recalled and any of the members resign prior to
the recall election, the proceedings for the recall of members not resigning and the
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election of successors to fill the unexpired terms shall continue and have the same effect
as though there had been no resignation.
(8) WHEN PETITION MAY BE FILED.—No petition to recall any member of the
governing body of a municipality shall be filed until the member has served one-fourth of
his or her term of office. No person removed by a recall, or resigning after a petition has
been filed against him or her, shall be eligible to be appointed to the governing body within
a period of 2 years after the date of such recall or resignation.
(9) RETENTION OF PETITION.—The clerk shall preserve in his or her office all
papers comprising or connected with a petition for recall for a period of 2 years after they
were filed.
(10) OFFENSES RELATING TO PETITIONS.—No person shall impersonate
another, purposely write his or her name or residence falsely in the signing of any petition
for recall or forge any name thereto, or sign any paper with knowledge that he or she is
not a qualified elector of the municipality. No person shall employ or pay another to accept
employment or payment for circulating or witnessing a recall petition. Any person violating
any of the provisions of this section commits a misdemeanor of the second degree and
shall, upon conviction, be punished as provided by law.
(11) INTENT.—It is the intent of the Legislature that the recall procedures
provided in this act shall be uniform statewide. Therefore, all municipal charter and special
law provisions which are contrary to the provisions of this act are hereby repealed to the
extent of this conflict.
(12) PROVISIONS APPLICABLE.—The provisions of this act shall apply to cities
and charter counties whether or not they have adopted recall provisions.
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